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THE RAPE OF WOMEN IN KENYA:
A CONFLICT BETWEEN CUSTOMARY
LAW AND CRIMINAL LAW
I. INTRODUCTION
In July 1991, newspapers around the world reported news of the tragic

rape of seventy-one teenage schoolgirls in Kenya. In order for the western
world to comprehend how such an event could occur, one must understand
that even today in some parts of Africa, and in Kenya' particularly,
women hold an extremely low position in the social order. In fact, "[tiheir
societal role has confined them to being sexual objects, beasts of burden,
and the bearers of children." 2 Moreover, a woman's position in Kenyan
society is usually determined by her relationship to a man as his wife,
mother of his children, and his sexual partner.3 The inferior status of
women is fostered by the Kenyan society, which teaches its people that
women should not be afforded rights, and that women are second-class
beings.4
Kenyan society teaches its people that women are inferior in all
aspects of life. Society accepts polygamy and bigamy from men, teaching
the men that women are possessions; society accepts males beating and
chastising females; society accepts women being treated as chattel; and
society accepts men raping women as part of their culture. In order to
understand how the rape of women in some African countries is not a
crime, but a customary right, it is necessary to understand how the laws
and customs actually contribute to the societal view that women are
inferior.
This note provides a historical account of how and why the laws in
some African countries contribute to women's inferior status. Further, this

1. While this note deals with a real issue within African culture, it is in no way meant
to suggest that all African men subscribe to the practices and attitudes described herein.
2. Sheryl McCarthy, Cavemen Try Taking Women Back in Time: The Stone Age,
NEWSDAY, July 31, 1991, at 8.
3. See 0.0. Omorogbe, Women and the Family in Nigeria, AFR. SOC. INT'L & COMP.
L. (THE FIRST ANNUAL CONFERENCE) 192, 193 (1989).
4. Jane Perlez, Kenyans Do Some Soul-SearchingAfter the Rape of 71 Schoolgirls,N.Y.
TIMES, July 24, 1991, at Al.
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note examines the experiences of Kenyan women, from birth through
adulthood, in order to reveal why they are treated as subordinates.

H. THE ST. Kmrro TRAGEDY
On July 13, 1991, at St. Kizito's co-ed boarding school of central
Kenya, seventy-one teenage schoolgirls were raped, and nineteen others
were trampled and suffocated to death by male students in a night of
The violence began after the school refused to pay the
violence.'
necessary fees for the boys' participation in an athletic competition.6 The
male population, humiliated by the school's refusal, complained and
planned a strike." To bolster their cause, the boys demanded the support
of the female population at St. Kizito to join them in the strike.8
However, the 271 girls refused to join.'
As a result of their refusals, the boys threatened the girls with
violence. Ultimately these boys decided to take their anger out against the
0
girls.'
Sensing the impending attack, the entire female student body sought
protection by huddling in the biggest and most secure dormitory."
Unfortunately, this did nothing to protect them." The boys terrorized the
girls by breaking the dormitory windows and by throwing rocks onto the
tin roof. 3 They proceeded to cut the electricity and phone lines and then
used large stones to knock down the door of the dormitory.' 4 As the
young men continued to batter the door, the girls all rushed into one comer
5. Id.
6. Id.
7. Id. The reasons for riots have ranged from bad food to no running water. At one
school, the boys were so upset about the bad food that they dumped the cook into a vat
of porridge. Id.
8. Id. In other secondary schools, rioting students burned buildings, invaded girls
dormitories, and raped several girls in incidents similar to the one at St. Kizito. Id.
9. Id. Recent complaints by students have lead to many riots at secondary schools in
Kenya. Id.
10. Timothy Dwyer, Kenyans Haunted by Girls' Deaths, C-Hi. TRIB., Aug. 18, 1991,
at C25.
11. Id.
12. See id.
13. Id
14. Id.
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to escape. 5 The door gave way and the boys rushed in "like a pack of
hungry hyenas." 6 Tragically, nineteen girls were crushed or suffocated
to death when beds collapsed on them' 7 as they rushed to escape from the
rampaging boys." In a brutal display of female-hatred, the boys raped
seventy-one of the schoolgirls.' 9
Unfortunately, incidents of this kind have occurred before at St.
Kizito.2° In the past, the boys would scare the girls out of the dormitories, catch them, hold them down, and drag them into the bushes where
they would "do their thing." 2 However, in measuring the incidents
according to intensity and extremes, the recent occurrence at St. Kizito far
surpassed any other. 22
Surprisingly, if the nineteen girls had not died during the rampage, the
western world would have never known about the incident. 23 The deputy
principal of the school commented on the mass brutality: "The boys never
meant any harm against the girls. They just wanted to rape." 24 In
addition, the principal and some of the teachers also said that they regarded
the raping of girls as a normal occurrence.' This casual attitude towards
rape and women's rights in general, in conjunction with the concept that
a woman's body is not protected by law, is said to be the main cause of
the destruction at the St. Kizito school.26
The most senseless part of the St. Kizito tragedy is that it could have
been prevented;27 the police did not react quickly to reports of a distur15. Id
16. Id. This statement was made by one girl who survived. Id.
17. Id. When the police finally arrived, they found bodies everywhere, and the nineteen

dead girls were piled on top of each other. Autopsies showed that none of the dead girls
had been raped. They had died before the boys could get to them. Id.
18. McCarthy, supra note 2, at 8.
19. Id.
20. Perlez, supra note 4, at Al. The raping and violence would usually end after a few
girls had been raped. The students would then go back to their respective dormitories. Id.
21. Id
22. Id
23. African Women and Rights, CHRISTIAN Sd. MoNrTOR, Aug. 7, 1991, at 24.
24. Id.
25. Jane Perlez, The Evil Men Do To Women In Kenya, N.Y. TIMES, Aug. 4, 1991,
at D4.

26. Id
27. Dwyer, supra note 10, at C25.
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bance at the school.' Several teachers who board at the school could
have stopped the rampage, but were too terrified.29 There were also two
night watchmen, armed with bows and arrows, who did not attempt to help
the girls because they were stoned by the boys."
HI.

HISTORICAL BACKGROUND IN A SOCIETAL CONTEXT
A. CulturalPerceptionsof Women in Kenyan Society

The rapes and deaths at the St. Kizito school are a microcosm of
Kenyan society.3 Rape occurs because there is a license for men to
abuse and rape the women.32 Boys are raised in a society that condones
violence against women. As a result they do not view rape as a crime.33
This attitude is a remnant of traditional Meru customs, in which women
were mere objects for men's gratification.34
In traditional Meru 31 Society, uncircumcised boys and women were
oppressed.36 "They were not treated as full human beings. They could
3
be killed, tortured and beaten, with minor consequences to the killer." 7
The leaders, villagers, school authorities, and the boys who raped and
3
murdered the girls share one common view- "rape is nothing."
Specifically, the comment of the deputy principal, and the attitudes of both
the principal and the community, are that the rape of the seventy-one
schoolgirls was nothing more than boys having some fun.39

28.
29.
30.
31.

Id.
lkJ
See id.
Dwyer, supra note 10, at 1.
32. Marilyn Goldstein, The Familiar Face of Rape,
33. Id.

NEWSDAY,

July 6, 1991, at 6.

34. Omorogbe, supra note 3, at 194.
35. See David Chazan, Kenya's Social Tensions Highlighted By Schoolgirl Killings,
AGENCE FRANCE PREssE, July 16, 1991. The Meru are allied with one of Africa's
strongest tribes. Id.
36. Kiraitu Murungi, The St. Kizito Tragedy-Who Are the Real Culprits?, NAIROBI
L. MONTHLY, Aug 1991, at 43.
37. See id
38. Murungi, supra note 36, at 43.
39. Perlez, supra note 4, at Al.
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B. The Males Socialization of Female Inferiority
The adolescent men in Kenya have been raised to believe that if they
Young
want sex, they can get it; "no woman will stand in the way."'
males have been taught to believe that girls are to be used.
From early childhood, women are taught that their primary function
is to serve men, including their fathers, brothers, and uncles, with complete
obedience. 4 In sharp contrast to how women in some parts of Africa are
raised and educated, the most important events in a boys education are the
initiation rites and ceremony. The initiation of boys into manhood is not
the mother's responsibility, but society's responsibility.42
Boys between the ages of eleven and seventeen are circumcised during
an elaborate ceremony inwhich they move from childhood into adulthood,
giving them the right to "speak to a woman, love a woman, and beat a
woman.'" 3 The moment a boy is circumcised, he has the right to have
sex with a girl; simultaneously, a girl is raised and socialized not to say no
to sex.

44

The role of Kenyan women is a direct result of the colonial domination, in which women had no rights and only obligations; in effect, women
were the slaves' slaves.45 In Nigeria, "the woman is regarded as chattel,
regardless of her education or position in society.'"4 Many married
women do not realize that they are allowed to keep the money they
40. Perlez, supra note 25, at D4.
41. See Jeanne Martin-Cisse, Family Problems in Africa, 15 AFR. L. STUD. 23 (1977).
It is important to note that fertility of the earth and all living things are important. Since
women bear children, they are considered queens of the home. Women were not supposed
to get involved in public affairs or politics. The woman's purpose was to raise children
and to keep the home. Women were responsible for educating the children, especially the
girls. The girls had to be taught all the domestic tasks and to be prepared for their lives
as wives. Id.
42. Id.
43. Perlez, supra note 4, at Al.
44. Id.
45. Id. at 24.
46. Omorogbe, supra note 3, at 193. A woman is discriminated against in many
aspects. A married woman cannot get a passport without her husbands written approval.

Women are not permitted to post bail for persons in police custody or prison. In areas
where the price for a bride is very high, it is not uncommon for a woman to be forced to
band over her complete salary to her husband at the end of every month. Id.

N.Y.L. SCH. J. INT'L & COMP. L.
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earn. 41 Women are taught to believe that beatings are common and are
therefore, accepted." Women are married off without their consent and
without knowing anything about their future husbands.4 9 Women can be
divorced, thrown out onto the street, and deprived of shelter, food,
clothing, and all their property at the sole discretion of their husbands.50
Many Kenyan officials blame the St. Kizito incident on the socialization of the boys, and minimize the violence of the rapes. 5' The officials
protected the young men by attributing the rapes and murders to the
socialization of the boys: they are taught that girls are to be used and
therefore to be raped.52
C. Rape in Other Countries by African Men
Evidence of the beliefs that rape is not considered a crime against
women is demonstrated by Kenyan men even when raping women in other
countries. For example, in England, an African refugee raped a young
woman at knife point.5 3 The judge was told that the refugee had no idea
how seriously his behavior would be viewed by British society.' The
defense of the African in the Central Criminal Court was that in his
country his actions were accepted by society and were not considered
criminal. 5"
In Canada, when two sons of a Kenyan diplomat were accused of
raping and sexually assaulting four teenage girls, the young men claimed
47. Perlez, supra note 25, at D4.
48. See id. A comic strip in a pamphlet explaining the basics on family, marriage,

divorce, and violence makes the point that beating is not a symbol of love. However, the
police rarely listen to women who complain about battering. Id.
49. Martin-Cisse, supra note 41, at 24.
50. Id. A husband can reject his wife for various reasons. A woman without a child

can be rejected by her husband. For this reason, the first concern of an African woman
is her
51.
52.
53.

fertility. If a woman is infertile, she can be sent back to her parent's home. Id.
See McCarthy, supra note 2, at 8.
See Perlez, supra note 25, at D4.
Rape Wot Seen as Serious' in Africa, THE TIMES (London), July 31, 1991.

54. See id
55. Id Binyam Kidane went to Britain in February 1989 and was granted political

asylum. The crime of rape was not a serious offense to him. He believed he had the right
to rape any woman he wanted. In his country he would not have been punished with the
same severity. Kidane was jailed for five years and has been recommended for deportation
at the end of his sentence. Id.
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diplomatic immunity.5 The executive director of the Canadian African
Women Organization stated that when the boys returned to Kenya, they
would be severely punished for the embarrassment they caused Kenya"'
because "[t]hey have spoiled the Kenyan name in Canada.""' If the boys
were punished for the rapes, the consequences would be insignificant,
possibly two weeks to a month in jail. 9
The embarrassment of Kenya was a crime more severe than rape.'
The reason the boys were not be punished for the crime of rape when they
returned to Kenya, according to a University of Ottawa anthropologist, was
that women in Kenya are still treated as chattel.6 ' The boys and men in
Kenya and in parts of Africa both share the common view that raping
women is acceptable, and a right of manhood.62 In their own country,
rape is rarely punished, and if punished, it is generally minimal.
Problems arise when Kenyans are not in their own country because
these beliefs travel with them. In most other societies, rape is a violent
crime, punishable by hard prison time.
Recently, in New York, a Nigerian man was charged with second
degree rape of a thirteen-year-old girl.63 The defense raised by Gregory
Ezeonu was that the statute did not apply to him because the thirteen-yearold complainant was his "junior wife" and she was given to him by her
parents according to the laws and the customs in Nigeria. 64 He asserted
that the laws and tribal customs allow one man to have several wives. The
New York court held that the defendant could not raise the defense,
56. Jochen Kessel, Rape Suspects Probably Face Punishment... Of Some Kind,
OTTAWA CITIZEN, Sept. 4, 1991, at B3.

57. Id.
58. Id. Embarrassing Kenya is dealt with severely. The boys have damaged the name
of Kenya abroad.

59. Id.
60. Id. When the boys return to Kenya, under Kenyan law, they could be held in jail

without being charged for a substantial period of time. Id.
61. Id. Rape in Canada is considered a very serious offense. The police and many
women's groups say that Canada would be outraged if one of their own diplomats was
accused of sexual assault abroad, and claimed diplomatic immunity. In this case, the two
boys wanted to waive their right to diplomatic immunity, but the embassy refused the
waiver immediately so that they could be sent to Kenya for the more severe punishment
of embarrassing their native country. Id.
62. See id
63. People v. Ezeonu, N.Y. L.J., Aug. 11, 1992, at 23 (Sup. Ct. Crim. Term).
64. Id.
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because under New York law this second marriage was null and void, and
they were not married for purposes of the statute.' The court stated that
the "recognition of a polygamous marriage is repugnant to public
policy."
IV. LAWS AFFECTING THE RIGHTS OF KENYAN WOMEN
A. The ColonialPowers
A major cause of the inequality and discrimination against women in
some parts of Africa is the inferior status they have under the law: 67 a
woman's inferiority is reflected in her legal status. This legal status has
relegated women to a position of legal minority."
The colonial powers colonized Africa, bringing in British, French,
Dutch, and Italian law." English law was introduced into Kenya and
other African countries through local ordinances and was administered by
a supreme court and by subordinate courts of varying classes.7" In
Kenya, the court system is described as dual, since there are English-type
of courts to
courts to administer the English law and there is a system
7
administer the customary laws to the indigenous people. "
65. Id.
66. Id. at 24.
67. Edda Ivan-Smith et al., Women in Sub-Saharan Africa, in MINORITY GROUP
REP. No. 77, Apr. 1988, at 1, 12.

68. J& Women have a position similar to children. Md
69. Eugene Cotran, The Development and Reform of the Law in Kenya, 27 J. AFR. L.
42 (1983).
70. Id. at 42. The East Africa Order in Council 1897 (later repealed in the 1921 Order
and applied to the Protectorate), the jurisdiction of the Supreme Court and subordinate
courts of Kenya was to be exercised:
So far as circumstances admit.. . in conformity with the Civil Procedure and
Penal Codes of India and other Indian Acts which are in force in the Colony
...and subject thereto and so far as the same shall not extend or apply shall

be exercised in conformity with the substance of the common law, the doctrines
of equity and the statutes of general application in force in England on the 12th
day of August 1897.

Id.
71. Id. at 42-43. Until 1950, these were known as Native Tribunals. Advocates were

not permitted to appear before them and they had jurisdiction only over other natives.
Under the Native Tribunals Ordinance § 13 (a) they were enjoined to administer: the

native law and custom prevailing in the area of the jurisdiction of the tribunal, so far as
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The different tribunals consisted of basically three different hierarchies.' The first, which consisted mostly of white people, was operated
according to the procedure of the colonizers, and it adjudicated disputes in
that system of law." The second was operated by Kenyan authorities and
functioned in compliance with traditional customary procedures for dispute
resolution.74 The third system consisted of a combination of colonial law
and customary law, which was the most complex due to the differences in
the competing laws.75
The Native Tribunals only had jurisdiction over the natives. Prior to
the colonial powers, there had been no distinction between the criminal
cases and the civil cases; there were only wrongs. 6 Now there are two
systems or types of law operating in Kenya. The dualism was reinforced
by the colonizers viewing customary law as a separate legal system."
The present problems with Kenya's constitution are a direct result of the
framers failure to consider pre-colonial and colonial experiences togeth78

er.

The Kenyan courts recognize African customary law. The customary

law is applied when the matter is personal or within the family.79 The
Native Tribunals, or the courts of pre-colonial times, which were renamed
the African Courts by the African Courts Ordinance of 1951,' give little
weight to English case law and statutes. This is true even if the Kenyan
statute that is being interpreted is similar, if not the same, as the English
statute."1 The Colonial judiciary failed to try to adapt the English law to
it is not repugnant to justice or morality or inconsistent with the provisions of any Order
in Council or with any code or law in force in the Colony. Id.; see aLso Ivan-Smith et at.,
supra note 68 at 12.
72. See Cotran,supra note 69, at 44.

73.
74.
75.
76.
16

Id.
See id.
See id
Gibson Kamau Kuria, The Rule of Law in Kenya and the Status of Human Rights,

YALE

77.
78.
79.
80.

J. INT'L L. 217, 230 (1991).

Ivan-Smith et al., supra note 67, at 12.
Id.
Id
See Cotran,supra note 69, at 44.
81. Id. at 42; see also A.C. CANNING, AN INTRODUCTION TO KENYA LAW 28
(1977). The Native Tribunals interpret the customary law. Equity and common law will
only override customary law if it is contrary to the judge's view of justice and morality.
Id.
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suit the local conditions and customs of local inhabitants as was required
by the proviso to the East Africa Order in Counsel."2 Instead, the framers
of Kenya's constitution looked at the customary law as an inferior
system8 3
The High Court is the highest tribunal of Kenyan law; therefore it
alone has the right to interpret the Kenyan Constitution." Presently, in
Kenya, the theft of a cow is punished more severely than the rape or the
murder of a human being.85 For example, three young Kenyan men were
given the death sentence for stealing a watch, two kilos of meat, and a sum
of money, the total value being about fifty dollars."
Women's status in Kenya is significantly inferior to that of men. This
lowered status of women is confirmed by the law. 7 The British colonists
in Kenya explicitly refused to recognize the rights of women because of
their observations of the treatment of women in Kenyan society.
Specifically, they witnessed that women did not have property rights, that
women were forced to marry men they did not choose, that women could
be thrown out by their husbands with out any reason, and that husbands
participated in polygamy." The Kenyan customary law subordinates
women within the extended family. For example, since women are under
the permanent guardianship of men, their ownership or inheritance of
property and role as guardian of their children are severely restricted.
Without a man, a woman cannot enter into contracts or litigate. 9 Since
the colonists witnessed that no legal action was taken on behalf of African
women, they assumed that women wanted their lives to be structured in
this way.' Furthermore, the colonists never asked the women what rights
they wanted and/or needed.
During the colonial period, the patriarchal African males cooperated
with the gender-based colonial officials to chip away at women's legal
rights.9 Although the penal code of Kenya states that rape is a crime, the
82. See Cotran,supra note 69, at 44.
83. Id
84. The Need to Revise Kenya's Legislation,(BBC broadcast, Dec. 10, 1983)(transcript
summary of world broadcasts at A5).

85. Id.
86. Id.
87.
88.
89.
90.
91.

Ivan-Smith et al., supra note 67, at 14.
Cotran, supra note 69, at 45.
Ivan-Smith et al., supra note 67, at 12.
Cotran, supra note 69, at 45.
Jane L. Parpart, Women's Rights and Lagos Plan of Action, 8 HUM. R. Q. 180,
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offense is handled by the Native Tribunals under customary law.
Consequently, the rape of women is permitted by that society, as an
encouraged right of manhood; men as a result, are not punished for raping
women.
B. Rape as an Involuntary Act
In some African societies it is believed that the rapist is not a criminal,
but an afflicted person, motivated by "malevolence of the ancestral spirits
or of jealous neighbors and kin." 92 In southwestern Kenya, rape is rarely
reported to the authorities.9 3 Since the colonial period, the number of
reported cases, when compared to the incidents of rape that actually occur,
are minimal." For example, among the Gusii, a tribe of the southwest,
some features of the traditional culture have actually encouraged violent
assaults on women." The society is patrilocal, and abusers are very
likely to victimize their own relatives, an act that is considered taboo. 96
For this reason, the crime of rape is considered a sacrilegious matter to be
dealt with by the family and not by the secular authorities. 97 Many
people consult witch doctors for mental illnesses that are caused by
jealousy, and "[r]ape is prescribed by n'angas (witch doctors) with
depressing regularity in southern Africa as a cure-all" for mental illness
and disease. 9"
Jealousy is a powerful drive in some African cultures. 99 Reliance
upon the old bureaucratic systems, which were inherited during the colonial
times, has caused a clash between ancient and modem cultures in some
parts of Africa.'0 0
182 (1980).
92. Sarah Levine, Crime or Affliction? Rape in an African Community, 4
MED.& PsYcHLTRY 151 (1980).

CULTURE,

93. Id.
94. See id
95. See id

96. See id
97. See id
98. Jonathan Manthorpe, Gardener Haunted by Spell Cast By Hired Witch Doctor,
SUN, Oct. 9,1991, at Al0. In Zimbabwe, when the AIDS epidemic became
apparent, some witch doctors told victims that a sure way to rid themselves of AIDS was
to rape a white woman. Id.
VANCOUVER

99. Id.
100. Id. The story of Peter Munemba is not extraordinary for Africa. It is believed

412
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Of all criminal activities, rape seems to be the most ambiguous.
Before a man is circumcised, he is forbidden from having sex with another
member of his own clan.'' After circumcision, sexual opportunities are
limited to celebrations accompanying circumcisions and marriages, where
men were licensed to "take by stealth ogochabera, unmarried girls, who
might or might not be related."' °2 Although rape is considered criminal,

it is accepted by the community as a man's right, and the determination of
fault should not be dealt with by secular authorities,'0 3 but rather the
community: the first of the victim or victimizer to die is considered to be
04
at fault.
C. Polygamy and Bigamy
Interaction between the two legal systems, the English courts and the
African courts, can best be seen in issues concerning equity1 °5 Each
type of law is applied in different circumstances, blending traditional law
and colonial law together to create a new sexist colonial customary
law.' 6 For example, "polygamy and bigamy are prevalent in most
African societies, although in some societies it is restricted."'0 7 In
Nigeria, the English law makes marriage, under the Marriage Act, a
monogamous union.'og However, under customary law, which is directly
that Munemba was put under a spell by a witch doctor, and the spell drove Munemba
insane and he became mentally unstable. Munemba was an honest man who worked as
a gardener, lived with his wife and two daughters. It was his well being that led to his
downfall. Since jealously is such a power drive, many Africans believe that if someone
has good fortune (a good job or good crop) it is because they have stolen someone else's
luck. A cook lived next door to Munemba, and he was jealous of what Munemba had, so
he consulted a witch doctor. No one has been able to figure out the details of the spell,
and the cook will not reveal what it was. Munemba is from northwestern Zimbabwe and

believed in the power of the spell. Munemba then consulted a witch doctor to remove the
spell. The witch doctor told Munemba the only way to remove the spell was to rape his
own mother. Id.
101. Levine, supra note 92, at 153.
102. Id. at 153.
103. Id
104. Id. at 154.
105. Parpart, supra note 91, at 182.
106. Id; see also CANNiNG, supra note 81, at 9.
107. Omorogbe, supra note 3, at 195.
108. Id.
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opposite to English law in this instance, "a marriage is potentially a
polygamous union, with men being able to take several wives at their sole
When polygamy is committed, it constitutes the crime or
discretion."" ° '
offense of bigamy under sections 47 and 48 of the Marriages Act of 1914,
section 370 of the Criminal Code and section 171 of the Penal Code,"11

which is punishable by five years imprisonment."'

To date, however,

there has been only one prosecution for bigamy; the reason given by most

Nigerian men is the commonly utilized androcentric stereotype-to marry
more than one woman under any system of law is natural for the Nigerian

man. " '

Another example isthe Masai tribe in Ngorongoro, where

society
cannot
In
ways.

a man must marry more than one time, even if he
dictates that
113
afford to.
Nigeria, the practice of polygamy and bigamy can be done in two
First, a man can marry a woman according to statutory law and

later marry another under customary law. The second way is for a man to
marry one or more wives under customary law and then marry another
109. Id It is important to note that under the customary law, the roles of the wives are
clearly defined. All the wives have equal status, although the senior wife has a slightly
higher position. Id.
110. Omorgbe, supra note 3, at 194. 16 LAws op KENYA § 171 (1976) (Offenses
Relating To Marriage and Domestic Obligations)
§ 171 BIGAMY
Any person who, having a husband or wife living, goes through a
ceremony of marriage which is void by reason of its taking place during the life
of such husband or wife, is guilty of a felony and is liable to imprisonment for

five years:
Provided that this section shall not extend to any person whose
marriage with such husband or wife has been declared void by a
court of competent jurisdiction, nor to any person who contracts a
marriage during the life of a former husband or wife if such
husband or wife, at the time of the subsequent marriage, has been
continually absent from such person for the space of seven years,
and has not been heard of by such person as being alive within that
time.
111. Omorogbe, supra note 3, at 195.
112. Id
113. Jane Perlez, Woman's Work is Never Done (Not by Masai Men), N.Y. TIMES,
Dec. 2, 1991, at A5. A thirty-five year old elder of the Masai tribe, Mr. Kasiaro had just
married his third wife. Waiting to marry Mr. Kasiaro is a ten year old girl. Mr. Kasiaro's
father paid for the young girl with cattle before she was even born. At this time Mr.

Kasiaro had three underfed wives and three undernourished children. Mr. Kasiaro is
starving himself, and his cattle are dying of disease; he knows that he cannot afford to
have another wife. It is his custom that dictates that he must marry again. Id.
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under statutory law." 4 Women who are married under the customary
law possess no rights in household property."'
No Nigerian woman has her husband arrested for bigamy. If a woman
chose to take legal action, she would incur the wrath of the community and
then risk having her children known as "having a bad mother and a jailbird
1
for a father."' '
In Kenya, adultery and bigamy are dealt with under customary law,
while the Restatement and statutes deal with the civil aspects.11 7 The
Restatement only gives a legal remedy to a husband whose wife has
committed adultery by describing the amount of compensation payable by
the adulterer to the aggrieved husband. Conversely, it is emphasized that
a wife has no legal remedy for acts of adultery that her husband committed
with another woman. " 8
In Kenya, cases of adultery are grounds for divorce. ' 9 The Marriage Commission has made many recommendations regarding adultery,
The Commission recommended that a woman
bigamy, and divorce.'
should also be able to have a legal remedy when her husband commits
adultery, and that adultery, whether committed by a husband or a wife,
However, when Parliament
should be considered a criminal offense.'
debated the issue, the Marriage Bill that was drafted by the Commission
rejected making adultery a criminal offense and rejected the recommendation that a woman should also have a right of action for damages against
a woman with whom her husband has committed adultery.' 22
Presently, in Kenya, the Government Cabinet Ministers openly cavort
with many women other than their own wives. '2 The Ministers entice
the women with their wealth, or threats, and any woman who dares to
114. Omorogbe, supra note 3, at 195.
115. Parpart, supra note 91, at 184.
116. Id.
117. EUGENE COTRAN, CASEBOOK ON KENYA CUSTOMARY LAW 96 (1987).
Section 2(d) of the Magistrates Courts Act specifies that "enticement of or adultery with
a married woman" isa claim under customary law over which the District Magistrate's
Court applies civil law only. Id.
118. See id.
119. See id
120. See id
121. See id

122. See idL
123. Kenya Teaches Its Citizens Lawlessness, N.Y. TIMES, Aug. 12, 1991, at A14.
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challenge or disobey a minister's advancement will face insults from the
President and other government officials. '
In a recent New York case, Abiola, chief of the Yoruba tribe in
Nigeria, and one of his twenty-five wives brought divorce and equitable
distribution proceedings in the New York County Supreme Court.' 2 The
judge said that New York courts will not recognize a polygamous marriage
even if it was legal where it was contracted." Ms. Uboh-Abiola, is a
licensed physician in Nigeria. She claimed that she is one of twenty-five
wives and that Mr. Abiola has approximately seventy-nine offspring! 7
The judge refused to grant them a divorce because there was never a valid
monogamous marriage."
D. Chastisement
There is a customary belief, particularly in rural areas, that a husband
has the customary right to inflict corporal punishment on his wife." 9
The Restatement on chastisement allows a husband to beat his wife for her
misconduct, albeit not excessively. 3 Husbands beat their wives frequently, which often results in tragic consequences. 1 31 Men punish their wives
in various ways; for example, if a man chooses to leave his wife, he does
not need to divorce her. Men avoid their wives, thereby making clear their
124. See id Professor Wangari Mathaai, an environmentalist who received the 1990
Africa Leadership Prize is an example. Id.
125. Uboh-Abiola v. Abiola, N.Y. L.J., June 12, 1992, at 22.
126. Id.
127. Id.
128. Id.
129. COTRAN, supra note 117, at 97.
130. Id. The husband may beat his wife for her misconduct, but excessive or
unjustified beatings by a husband would be reason for a wife to return to her family. Such
beatings might also constitute an offense against the statutory law. Id.
131. Id. at 97; see also Omoroge, supra note 3, at 194. A young girl was married to
a much older man against her wishes at the age of twelve. On two separate occasions she
tried to run away from him. After the girls third attempt to escape, her husband cut her
legs with a poisoned sword. The girl was taken to a herbalist who could not treat her
wounds. The poison from the sword and the herbalists potions caused gangrene on both
of the girls legs. Two months after her husband cut her legs, the girl was taken to a
teaching hospital where both of her legs were amputated. Soon after that the girl died.
The police investigations are ongoing, and her husband still has not stood trial. Id.
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rejection of them as wives. "2 The husband's avoidance of his wife,
denying her food and water, and not sleeping with her, is designed to
humiliate and punish her.'"
34
Presently, in Kenya, there is a general lack of respect for women.
The ideology of the Government has taught that might makes right, and
society is conditioned to believe that violence against women is normal.1 35 This logic comes from the belief that it is acceptable to rape,
beat, and kill a woman who does not obey male authority.' 36 The ability
over females is a way to prove that males
of males to inflict this violence
137
society.
the
in
dominant
are
Among some of the tribes, men do not help the women with daily
chores or activities. 3 It is traditional for the women to do the hard and
burdensome work, while the men are free to be warriors. 139 The men
typically spend their days drinking alcohol and playing board games."4
If the wife does not perform her chores, the custom says that a husband
"must beat her... because other men will laugh if... [he does not]." 141

E. Property Rights of Women; The Wife as Chattel
That woman are property had been written into the law of many
Since the male's viewpoint is taken as law, the
African countries."
result is that half of society is not given a chance to articulate their
thoughts, ideas, and wants. 143 Under customary laws, the wife is regarded as the husband's chattel, even if the woman is educated or has a high
132.
133.
134.
135.
136.
137.
138.
139.

Levine, supra note 92, at 158.
Id.
Kenya Teaches Its Citizens Lawlessness, supra note 123, at A14.

Id.
Howard G. Chua-Eoan, The Uses of Monsters, TIME, Aug. 19, 1991, at 66.
See id
Perlez, supra note 113, at A5.
See id

140. See id
141. See id

142. Chua-Eoan, supra note 136, at 66.
143. Omorogbe, supra note 3, at 192.
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ranking position within the society.'" Brides are bought and sold for
high priced dowries.'45
In some parts of Africa, a woman is prohibited from obtaining a
passport without her husband's written approval and permission.' 4 '
Many employers will not employ a woman if her husband refuses to give
her permission to work outside of the home.'47 In some areas of Africa
where the price for a bride is excessively high, it is common for the
husband to force his wife to turn over her entire salary at the end of every
In Zimbabwe, under both customary and statutory law, once
month.'
the bride price has been paid, a woman loses all rights to her children. 149
In Kenya, the property laws were altered in order to disadvantage
women.'" Under the Restatement of Kenyan Law, the husband is to be
the manager of the wife's property, with a possible exception for personal
effects such as household utensils. 5 ' The land in Kenya continues to
remain mainly under the husband's control, whether it was obtained
individually, through inheritance, or communally."12 In Tanzania, which
is governed primarily by customary law, females may have property rights
but they are vested in the male 3 line, thereby, perpetuating the females
customary lack of right to land.'1
144. Id at 194.
145. Goldstein, supra note 32, at 6; see also Omorgbe, supra note 3, at 194.
146. See Omorgbe, supra note 3, at 194.
147. See id
148. See id
149. Parpart, supra note 91, at 184.
150. Id. at 183.
151. COTRAN, supra note 117, at 97. Amongst the various tribes in Kenya, the exact
items a woman may keep after the dissolution of marriage varies. Some allow women to
keep items obtained through the joint efforts of marriage, some allow women to keep only
what was given to her by her own family after the marriage, while some force the woman
to give her husband all of her property including personal effects. Id.
152. Parpart, supra note 91, at 183. For example, women single-handedly run about
24% of the rural households, and only about five percent own that land in their own name.

Id.
153. Id. at 183. In many of the traditional African societies, widows and children,
along with all the family property, were inherited by the husband's family or kin group.

This law protected women and minor children in the past, but modem African women
would prefer the right to choose their own husbands and live independently. Id.
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Therefore, it is understandable how the society can accept the rape and
abuse of women as normal. Because the society objectifies women as
mere chattel, it can casually use the women as objects for pleasure."5'
F. Female Circumcisionand the Degradationof Women
African women view female circumcision as an important cultural
tradition. 55 Women give several reasons for maintaining the practice of
female circumcision. In some areas of Africa, marriage is the primary way
to social acceptance, economic survival, and advancement. In order to
avoid becoming a social outcast, many African women are forced to
undergo circumcision because this procedure renders a woman suitable for
marriage.156 African women value the practice of female circumcision
as an important cultural tradition.' 57 Female circumcision is prevalent in
over thirty-six
countries, and affects approximately thirty to eighty million
58
women.1

Circumcision of women is just another example of how women in
some parts of Africa are considered inferior. Female circumcision claims
many women's lives.' 59 Many young girls are taught to believe that they
want to be circumcised."6 If girls are not circumcised, they are stigmatized at an early age and often "despised, ridiculed, and referred to as el
154. Goldstein, supra note 32, at 6.
155. Kay Boulware-Miller, Female Circumcision: Challenges To The PracticeAs A
Human Rights Violation, 8 HARV. WOMEN'S L.J. 155 (1985).
156. Id. at 157.

157. Id. at 155. Female circumcision is an operation that removes part or all of the
woman's genitalia. The term may include any of the following: circumcision-the least

severe operation, where only the prepuce or hood of the clitoris is removed; excision-the
clitoris and all or part of the labia minora are removed without closing the vulva; and
infibulation-the most severe operation where the clitoris, labia minora, and all or most
of the medial part of the labia majora are removed. The remaining parts of the labia
majora are sutured together with catgut or thorns, leaving only a small opening for urine
and menstrual blood to pass through. The woman's legs are tied together for a period of
time in order for the wounds to heal. Throughout Africa, various forms of these operations

exist. Id. at 156.
158. Shelia Rule, Female Circumcision is Debated in the Third World, N.Y. TIMES,
July 29, 1985, at A12. Some women are circumcised at the age of four. Many women

of less developed countries desire to speak out against circumcision, but traditional taboos
prevent them. Id.
159. Ivan-Smith et at., supra note 67, at 12.
160. Id
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beyourha meno (who wants her?)."' 6 ' In the process of circumcision, girls
are tied down, forced to display their sexual organs, and subjected to
painful operations." All too often the girls are too young to understand
why the operation is performed, and rarely give their consent 63 The
operation is usually performed by midwives who use contaminated knives
and no anesthetics, which usually results in various complications such as
infections, menstrual difficulties, painful intercourse, difficult childbirth,
stillbirths, and brain-damaged infants.' 64 There is a belief that women
who are not circumcised are prone to illness, immorality, and unfaithfulness. 65 Many women claim that circumcision makes it more difficult for
man to rape. 66
Female circumcision violates a woman's right to have control over her
own body, and circumcision is intended to deprive a woman of her
sexuality. 6 7 A woman's sexual drive is diminished, her anatomy is
disfigured, and she is caused enormous pain and suffering simply because
she is woman.'"
It is extremely difficult to challenge the procedure of female circumcision from a human rights perspective. In western culture, it is viewed as
an outright violation of women's rights, but African women value the
practice as an important cultural tradition.'" In Kenya, despite the fact
that there has been a small amount of legislation against female circumcision, the operation is still performed.7
161.
162.
163.
164.
165.
because

Boulware-Miller, supra note 155, at 167.
d at 166.
Id.
Rule, supra note 158, at 12. See also Ivan-Smith et al., supra note 67, at 10.
Id. One Nigerian sociologist stated that she had her young daughter circumcised
of the belief that when her daughter gave birth, the child would die if its head

touches the mother's clitoris. Id.

166. Id.
167. Boulware-Miller, supra note 155, at 169. One woman remembers that when she
was being circumcised, and they cut something from her body, she did not know what it
was, nor did she try to find out. When she cried and screamed out for her mother, she
looked around and saw her mother standing next to her. The woman was outraged that
her mother had participated freely in the event. Id. at 168.
168. See id. at 169.
169. See id at 155. It is very difficult to determine whether African women defend the
practice of circumcision because they really want to be circumcised or because they fear
becoming social and economic outcasts. Id. at 158.
170. Id. at 158. This demonstrates how difficult it will be to actually ban female
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The strongest argument against female circumcision is that it is a

violation of a woman's basic human rights. 7' Children have a guaranteed right by the United Nations General Assembly to "develop physically
in a healthy and normal way." 72 A second argument against circumcision is that it violates a woman's right to control her own body, and it is
intended to deprive a woman of her own sexuality.17 3 The procedure is
attacked on the grounds that it disfigures a woman's anatomy.' 74 A third
argument is that it can produce debilitating health problems!"
While maintaining the tradition, female circumcision causes many
women to suffer unnecessarily. This tradition perpetuates the inferiority
of women in Africa, insofar as it subjects them to an ancient procedure that
has been determined to be useless, debilitating, dangerous, and degrading.
Women are ambivalent about abolishing female circumcision because there
is tension between what the western feminists believe is degrading to
African women, and what the African women believe is their customary
tradition. 76
circumcision when the women in the community will not support the measures. The
current President of Kenya, President Moi, condemned female circumcision and called for
the prosecution of any individual that performs it. However, Kenya still does not have any
legislation banning it. Many African women's organizations have attempted to educate
women about the practice in the hope that their awareness will result infewer female
circumcisions. Id. at 159.
171. Id. at 165.
172. Id. However, young women grow up to believe that if they are not circumcised,
they will not many. They also eagerly anticipate the ceremonial celebration that
accompanies the old ritual. Modem mothers who do not want their daughters circumcised,
will often make a superficial cut, so that the girl may participate in the rituals. Id. at 167.
173. Id. at 169. Both African and non-African advocates challenge the practice of
circumcision. They object to the operation on the grounds that it is intended to suppress
the female sex drive, although that is not necessarily its physical effect. They find it
repugnant that a woman's sexual drive should be diminished just because she is a woman.
Id.
174. Id. at 169. Female circumcision permanently impairs and therefore degrades a
woman's sexual organs. However, some advocates of the procedure insist that it better
defines a woman's femininity inher anatomy. The redundant tissues are removed and it
facilitates hygiene. Id. at 170.
175. Id. at 172. This approach is more acceptable to African women because sexuality
is not openly discussed, and they are better able to discuss freely the health aspects and
problems involved. The problem, however, with this approach is that eradication of female
circumcision requires preventive health care measures. Women are unfortunately treated

when they have already suffered many complications resulting from having the surgery
done. No attempts are made to stop the operation before it actually happens. Id. at 173.

176. Id. at 171. African women believe that energy for change should be first directed
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V. ADJUDICATION OF RAPE: THE ST. KIZITO INCIDENT

Immediately after the murders and rapes at the St. Kizito school,
thirty-nine youths were arrested.'" The police commissioner stated that
after the incident the police could not decide which of the thirty-nine male
pupils to arrest or with what crimes to charge them. 175 The education
authorities suspended indefinitely the school's headmaster and his
deputy.'" The headmaster, who claimed that the boys were only having
fun, has vehemently denied these press reports."* The night watchmen
who were on duty at the school that night are being held while awaiting
their trial on charges that they failed to prevent the crime. They have
pleaded not guilty.1 's
After the thirty-nine boys were arrested, twenty nine appeared before
a Meru court and were charged with manslaughter."n They were taken
to a juvenile home where they were maintained until August 12, 1991, at
which point their case was heard.8 3 None of the boys were represented
by counsel.' 8 All but one of the youths pleaded not guilty to the
charges of manslaughter." 5 Only two of the youths faced separate
towards helping African women with more basic health concerns, such as food and water.
Id. at 172.
177. Manoah Esipisu, Kenyan Police Say Arrests Completed At Murder School,
REJTERs, July 22, 1991, at 1.
178. Id. All of the boys connected with the incident were arrested at the time. All the
boys who attended the school were suspended. The Kenyan Constitution allows the police
to hold suspects in custody for fourteen days before they appear in court for any serious
offenses, including murder and rape. Id.
179. Id.
180. The Middle East, Africa and Latin America (BBC, July 31, 1991) (transcript
SUMMARY OF WORLD BROADCASTS) [hereinafter Summary of World Broadcasts]. The
schoolmaster handwrote a statement denying his statements. In his handwritten note he
described the incident as malicious and accused the newspapers of fabricating the
information. The newspapers had quoted him to claim that rape was a normal occurrence.
Id.
181. 29 Schoolboys Charged With Manslaughter,REuTERS, July 29, 1991.
182. Id.; see also Four Youths Jailed For Gang Rape That Killed 19 Girls, AOENCE
FRANCE PRESSE, Feb. 19, 1992.
183. Summary of World Broadcasts,supra note 180. The boys await their hearings in
front of a magistrate, Id.
184. Id.
185. Id.
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charges, which they have denied; 8 one was charged with carnal knowlwithout her consent, and the other was
edge of one St. Kizito schoolgirl
187
rape.
attempted
with
charged
Four of the twenty-nine male students were jailed for only four years
for their part in the gang rape.' s The four students who were jailed
were convicted of manslaughter!' 9 Five youths were acquitted, six
others were found guilty of manslaughter, but face lesser sentences because
they are minors. The rest await trial.'"
In January 1993, another incident occurred in which twenty armed
men raided an all girls school in western Kenya and raped fifteen girls. 9'
This attack was organized by the boys after the girls refused to join them
in a strike. The attackers were armed with clubs and machetes. This
attack also left the headmistress and her daughter injured."2
Under the Kenyan Penal Code, rape is a crime. 93 Based on the
language from the penal code, rape is punishable by life imprisonment,
with or without hard labor.'" Only two of the thirty-nine boys were
186. Id
187. See 39 Boys Arrested After 19 Girls Die in Attack at Kenya Boarding School, L.
A. TIMES, July 23, 1991, at A4 [hereinafter, 39 Boys Arrested].
188. Four Youths JailedFor Gang Rape That Killed 19 Girls, supra note 182.
189. Id.
190. Id
191. Fifteen Schoolgirls Raped in Armed Attack on School, AGeNCE RANCE PRESSE,
Jan. 16, 1993.
192. Id.
193. 15 LAWS OF KENYA 139 (Offences Against Morality).

§ 139.

DEFINITION OF RAPE

Any person who has unlawful carnal knowledge of a woman or girl, without

her consent, or with her consent if the consent is obtained by force or by means
of threats or intimidation of any kind, or by fear of bodily harm, or by means

of false representations as to the nature of the act, or, in the case of a married
woman, by personating her husband, is guilty of the felony termed rape.
§ 140 PUNISHMENT OF RAPE
Any person who commits the offence of rape is liable to be punished with
imprisonment with hard labour for life, with or without corporal punishment.
§ 141 ArrEMPTED RAPE
Any person who attempts to commit rape is guilty of a felony and is liable to
imprisonment with hard labour for life, with or without corporal punishment.
Id.
194. Id. §§ 139, 140.

19921

RAPE OF WOMEN IN KENYA

423

While the punishment for rape is harsh, the
charged with rape."
crime's lack of enforcement demonstrates that rape in Kenya actually is not
a serious crime. This also shows that there is a conflict between the
customary law and the English law. The society believes that rape is not
a crime; therefore it is not commonly prosecuted or punished.
The male dominance in Kenyan society and some parts of African
society have resulted in the view that rape is inconsequential. Women
have had very few rights and have been persecuted over the years. Only
recently have views begun to change. As society realizes that women play
a meaningful part in society, the laws have begun to change. As with the
St. Kizito school incident, the reports began with "rape is nothing" and

have only recently taken on a concerned and outraged tone.
VI. SOCIAL CHANGE AND AN INCREASED ROLE FOR WOMEN
There have been many efforts to rectify and encourage development
of the woman's place in African society. The Lagos Plan of Action is a
development plan drawn up and signed by the leaders of the Organization
of African Unity. " The plan includes support for full utilization of
human resources, both for males and females."9 The plan also advocates
full integration of women into development planning, and recognizes that
a plan that ignores women will fail due to a woman's important role in
African society."9
The plan recognizes that women need and deserve the basic human
services, such as maternal and family health care.'" Once the African
woman's place was recognized as a vital role in food production, the
United Nations began to establish programs to increase female productivity
in agriculture.2 '
195. Four Youths Jailed For Gang Rape That Killed 19 Girls, supra note 182.
196. Parpart, supra note 91, at 180. This plan was in response to the current economic
crisis in Africa; the Lagos Plan calls for urgent action to achieve the goals of self reliance,
self-sustaining development, and economic growth. Id.
197. See id This plan, unlike most development plans, devotes an entire chapter to the
needs, rights, and concerns of women. Id.
198. See id In the rural areas, women continue to do most of the work in food
production and in domestic labor. The United Nations estimated that women in Africa

supply approximately 70% of the work of food production, 50% of domestic food storage,
100% in food processing, 50% in animal husbandry, and 60% in marketing. The women
carry out these duties with outmoded equipment and little aid from men. Id.
199. See id
200. See id The United Nations Development Program and the United Nations Food
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Under international law, there are various treaty provisions enacted to
ensure the equality of the sexes in the work place and within the family.2 ' Unfortunately, some African states did not become a party to most

In 1985, some African states participated in the
of these conventions.'
Convention on the Elimination of all Forms of Discrimination against
Women.2 3 This convention condemned discrimination against all
women in all of its forms and encouraged the elimination of discrimination
against women.2 ' The changes will come slowly but can be effected
through mass enlightenment, campaigns, and programs.2
Some African women are trying to start new businesses. Some sell
jewelry to tourists. The problem with this is that women lack the capital
to purchase beads to make the jewelry for the tourists; 0 6 unfortunately,
the women are forced to sell their own jewelry to get the money to buy
beads. A small business will give the women a sense of independence, not
only because they will have their own money but also because it will
educate them.'
There have been many changes in the laws because social views and
perspectives have changed. There must be mutual consent to marriage. 2'
Women are not married as readily without their consent; women now have
the right to choose who they want to marry in many areas.20 9 In order
and Agriculture Organization set up programs targeted at women and encouraged them to
participate in the programs. Id.
201. Omorogbe, supra note 3, at 189.
202. Parpart, supra note 91, at 180.
203. See id
204. See id The convention enacted a policy to eliminate discrimination against
women:

§ 2(b) To adopt appropriate legislative and other measures, including sanctions
where appropriate, prohibiting all discrimination against women.

§ 2(c) To establish legal protection of the rights of women on an equal basis
with men and to ensure through competent national tribunals and other public
institutions the effective protection of women against any act of discrimination.
§ 2(f) To take all appropriate measures, including legislation, to modify or
abolish existing laws, regulations, customs and practices which constitute
discrimination against women.
Id.
205.
206.
207.
208.
209.

Id. at 201.
Perlez, supra note 113, at A5.
Id.
Maitin-Cisse, supra note 41, at 25.
Id. In some traditional tribes, women are still not permitted to choose their own
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to prove that a woman has given her consent to marriage, all marriages
must be made civilly, in public, and then if so desired, religiously.2"'
National women's organizations have publicized that polygamy is
against the law.21 ' However, because polygamy was abolished, men
could not marry more that one woman. As a result, men began to divorce
their wives, abandon them, and take a second wife.2
The men's desire
to marry so often necessitated the passage of divorce laws. The problem
of making polygamy unlawful was that men would reject their wives if
their wives did not bear children. 2 3 This made a woman's fertility her
primary concern. As a result, a new law prohibiting repudiation of a wife
was implemented in most African states.
Many African women believe that education is the key to the
necessary changes.21 4 Most women have never seen a classroom, and for
2
the most part accept their status as inferior and subordinate to men. 11
Ensuring that women are educated will provide them protection against
many rapes and beatings. Sex education in the schools is very important
to prevent teenage pregnancies. 216 Unfortunately, because rape is so
prevalent, many young girls become pregnant and are forbidden from
217
attending school.
The largest problem that women face is ignorance of their rights under
the law. The African women must be educated about the changes in the
law. If a woman does not know that polygamy is forbidden, she cannot
defend herself against it.2 s African women must have their rights made
husbands. Women belong to their fathers and uncles; even if a woman had been to the
University she could not choose her own husband. However, pressures from society have
begun to change this. Id.
210. Id. Previously, some marriages were made civilly and some religiously, which

therefore allowed for bigamy. Id.
211. Id. at 25.
212. Id.
213. Id. If a woman was infertile she would be thrown out by her husband and then
he could send her back to her parents home. Id.
214. Id. at 26. In schools, they now teach sex education from the primary level on up.

The television and newspapers also carry information regarding sex education. Id.
215. Perlez, supra note 113 at A5.
216. Martin-Cisse, supra note 41, at 26.
217. Id. Under the law, girls were not allowed to attend school if they had a child or
were pregnant, so many young girls attempted to get an abortion from "underground"
doctors. These abortions lead to many deaths and tragedies. Id.
218. 1&
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known to them, and "when women become well informed their rights will
become a reality." 21 9 Many women's organizations believe that the St.
Kizito incident must be a catalyst to change the way African women are
2 20

treated.

VII. CONCLUSION
One may say that nothing has changed, that the men in some areas of
Africa still degrade women and treat them as inferior. However, it must
be realized that the western world does not usually receive information
regarding the rapes in some parts of Africa and the rapes in many schools
in Kenya. The Kenya Times took a crusading role in reporting the incident.
Although, Kenyans are very proud of their country, women's rights need
to come into the forefront of their concern.
In 1985, 16,000 women from all over the world met in Nairobi to
conclude the United Nations "Decade of Women."2" Many African
women came to the conference to aid in developing women's rights. This
is an important step for Africa. As a result of the many United Nation
Conferences, most African countries make violence against women a
2
crime. M
As Kenyan women's historical, social, and cultural experiences
illustrate, laws must be enforced to prevent further oppression. The
problem now is to inform the women about their rights; having laws on
paper is not enough. The legal and cultural changes that are based on the
higher laws must reach the minds of the people, the schoolmasters, the
government officials, and the tribal leaders in order to prevent any further
violence against and violation of women.
Nancy CarolNissen
219.
220.
221.
222.

Id
Dwyer, supra note 10, at C25.
Parpart, supra note 91, at 183.
Id.

